
Full Terms & Conditions of access and use can be found at
https://www.tandfonline.com/action/journalInformation?journalCode=rjqy20

Justice Quarterly

ISSN: (Print) (Online) Journal homepage: https://www.tandfonline.com/loi/rjqy20

Expanding Our Understanding of Focal Concerns:
Alternative Sentences, Race, and “Salvageability”

Miranda A. Galvin & Jeffery T. Ulmer

To cite this article: Miranda A. Galvin & Jeffery T. Ulmer (2021): Expanding Our Understanding
of Focal Concerns: Alternative Sentences, Race, and “Salvageability”, Justice Quarterly, DOI:
10.1080/07418825.2021.1954234

To link to this article:  https://doi.org/10.1080/07418825.2021.1954234

Published online: 12 Aug 2021.

Submit your article to this journal 

View related articles 

View Crossmark data

https://www.tandfonline.com/action/journalInformation?journalCode=rjqy20
https://www.tandfonline.com/loi/rjqy20
https://www.tandfonline.com/action/showCitFormats?doi=10.1080/07418825.2021.1954234
https://doi.org/10.1080/07418825.2021.1954234
https://www.tandfonline.com/action/authorSubmission?journalCode=rjqy20&show=instructions
https://www.tandfonline.com/action/authorSubmission?journalCode=rjqy20&show=instructions
https://www.tandfonline.com/doi/mlt/10.1080/07418825.2021.1954234
https://www.tandfonline.com/doi/mlt/10.1080/07418825.2021.1954234
http://crossmark.crossref.org/dialog/?doi=10.1080/07418825.2021.1954234&domain=pdf&date_stamp=2021-08-12
http://crossmark.crossref.org/dialog/?doi=10.1080/07418825.2021.1954234&domain=pdf&date_stamp=2021-08-12


Expanding Our Understanding of Focal Concerns:
Alternative Sentences, Race, and “Salvageability”

Miranda A. Galvina and Jeffery T. Ulmera,b

aCriminal Justice Research Center, The Pennsylvania State University, State College, PA, USA;
bDepartment of Sociology and Criminology, The Pennsylvania State University, State College, PA, USA

ABSTRACT
Research on when alternatives to incarceration are available –
and for whom – is underdeveloped. In this study we introduce
the concept of “salvageability” as a fourth focal concern guiding
the decisions of court actors. In assessing salvageability, actors
must consider the casual reasons behind offenders’ criminal
involvement and the extent to which those causes can be amelio-
rated through rehabilitative programming. This process of causal
attribution likely exacerbates racial disparity in sentences. We test
whether offender race, gender, and prior histories of substance
use affect assessments of salvageability as indicated by prosecutor
decisions to pre-screen offenders for admittance into an intensive
rehabilitation alternative sentence in Pennsylvania using linked
data from the Pennsylvania Commission on Sentencing and the
Pennsylvania Department of Corrections. Results suggest that
black offenders are substantially less likely to be referred for the
rehabilitative program even if that referral would be an upward
departure from a guidelines-conforming sentence.
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Introduction

Alternative (or intermediate) sanctions first emerged in the 1980s and 1990s as a
response to the joint crises of prisons’ perceived failure to rehabilitate and growing
correctional populations. These types of sanctions served as a middle ground between
the harsh sanction of imprisonment and the perceived leniency of a probation sen-
tence while also reducing financial burdens to states (Tonry, 1998). Amidst widespread
pressures to reduce incarcerated populations (Beckett et al., 2016), use of alternatives
have grown rapidly (Marlowe et al., 2016; The Pew Charitable Trusts, 2016), taking on
a wide variety of forms including boot camps, electronic monitoring, halfway houses,
problem solving courts, and others (Frase, 2013). Yet, sentencing to alternatives
remains understudied relative to incarceration (Gainey et al., 2005; Mears, 1998). This
is especially problematic because decisions made by individual prosecutors and judges
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can advance – or stymy – reform efforts even where resources and demand exist
(Bostwick et al., 2020).

Further, because of the various forms that alternative sanctions can take, it is
important to consider not only who is sentenced to alternatives, but who is sentenced
to which alternatives (Engen et al., 2003). Some alternative sanctions are inherently
surveillance oriented (i.e. electronic monitoring, house arrest), while others serve pri-
marily as punitive sanctions without the loss of liberty of incarceration (e.g. boot
camps); still other alternative sanctions are tailored to rehabilitate the offender
through mandatory treatment programs designed to ameliorate one or more root
causes of criminal involvement. Alternative sanctions often take these varied forms
even within the same jurisdiction, requiring court actors to parse offenders into
groups not only based on the characteristics of the offense but also on the degree to
which particular alternative, with its particular purpose (surveillance, punishment, or
rehabilitation), is suitable for the offender. Understanding which offenders have access
to rehabilitative alternatives, in particular, may challenge our understanding of court-
room decisionmaking processes that are fundamentally framed around punitiveness.
We argue that perceived suitability for rehabilitation (i.e. salvageability) is a distinct
evaluation separate from considerations of blameworthiness and risk traditionally asso-
ciated with court actor decision-making (Painter-Davis & Ulmer, 2020; Stemen et al.,
2015) that may disadvantage racial minorities (Engen et al., 2003). This concern is likely
especially salient for court actors who serve as gatekeepers to rehabilitative program-
ming. We identify prosecutor decisions to refer individuals for an intensive substance
use treatment alternative to incarceration as one such decision which controls access
to rehabilitative treatment and as a potential site of racial and ethnic disparity.

In the current study, we explore which offenders, in what circumstances, are
referred by prosecutors for rehabilitative alternatives to incarceration. To do so, we
use data from the Pennsylvania Commission on Sentencing on individuals sentenced
between 2016 and 2017 linked to records of evaluation for a state-run intermediate
punishment program from the Pennsylvania Department of Corrections. We argue that
this decision to refer cases for evaluation is informed by a fourth focal concern,
“salvageability,” that is distinct from blameworthiness, protection of the community,
and practical constraints. Specifically, we consider the extent whether individual race,
gender, and the individual’s prior record of substance misuse affect the likelihood of
being referred for treatment (i.e. participation in the program). In doing so, we lever-
age variation in presumptive eligibility for SIP to demonstrate that the patterns of
referrals for individuals are inconsistent with predictions using a traditional focal con-
cerns framework. That is, we identify situations of presumptive eligibility for SIP where
the decision to refer defendants likely turns on considerations of salvageability.

Alternative Sentencing in Pennsylvania

In addition to incarceration and probation sentences, Pennsylvania has three programs
for alternative sanction programs: County Intermediate Punishment (CIP), State
Motivational Boot Camp, and State Intermediate Punishment. CIP programs are imple-
mented at the county level and include both restorative sanction programs and
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restrictive intermediate punishments (RIP).1 Restorative sanction programs are rarely
the most serious sentence imposed, while RIP programs are intended to strictly super-
vise the offender.2 State Intermediate Punishment, on the other hand, is a two-year
program for drug-involved offenders that focuses on intensive treatment of the under-
lying substance use issue. The SIP program involves four stages over twenty-four
months. Offenders are first incarcerated in a state facility for a minimum of seven
months; at least four months of this period are spent in a prison-based therapeutic
community (TC). Next, offenders transition to a community-based TC (minimum two
months), followed by community-based outpatient treatment (minimum six months).
Finally, offenders are supervised in the community for any remainder of their SIP sen-
tence. By statute, individuals are eligible for SIP if they are to serve a term of state
imprisonment for a drug related offense, have no history of violent behavior, are not a
registered sex offender, and do not have a current or prior conviction within ten years
for murder, voluntary manslaughter, drug delivery resulting in death, kidnapping,
arson, burglary of a home where a person was present, robbery, robbery of a motor
vehicle, or drug trafficking.3 While SIP is formally incorporated into the Pennsylvania’s
sentencing guidelines, the program has historically been underutilized (Bostwick et al.,
2020; Bucklen et al., 2017). Unlike CIP, referrals to SIP have historically been in the
hands of the prosecutor, rather than the sentencing judge. Within the broad criteria
for SIP eligibility, prosecutors have considerable discretion over whom to refer for SIP,
and also have ample discretion to request a waiver of the eligibility criteria so as to
enable a defendant to be referred to SIP.4 The District Attorney refers the individual to
the Department of Corrections to determine if the individual meets the criteria of
drug dependence and provide treatment recommendations.5 Most individuals referred
(84%) are accepted for SIP (Bucklen et al., 2017), meaning that prosecutors are the sin-
gle most significant gatekeeper to treatment via the SIP program.

Prior work in Pennsylvania has explored disparities in sentencing to alternatives to
incarceration more broadly (Johnson & DiPietro, 2012; Painter-Davis & Ulmer, 2020).
Johnson and DiPietro (2012) found that men and Black defendants were less likely to
receive any intermediate punishments relative to any other sanction, including proba-
tion. More recently, Painter-Davis and Ulmer (2020) found that racial minority disad-
vantage in receiving downward departures was dependent on the type sanction; Black
defendants were no more or less likely to receive a downward departure for incarcer-
ation, but were less likely to receive a downward departure involving intermediate
sanctions instead of a standard prison term. Yet, little attention has been paid to SIP.

SIP differs from county intermediate punishment programs on several key dimen-
sions that suggest it should be given unique consideration. First, SIP serves the needs
of more serious offenders; according to the Seventh Edition Pennsylvania State
Sentencing Guidelines, SIP is designed for individuals who would otherwise be sen-
tenced to a period of total confinement in state incarceration; both bootcamp and RIP

1See 204 Pa. Code §303.12.
2204 Pa. Code §303.12(a)(4).
318 Pa. Code §§ 2502, 2503, 2506, 2901(a), 3301(a)(1)(i), 3502, 3701(a)(1)(i), 3701(a)(1)(ii), 3701(a)(1)(iii), 3702,
7508(a)(1)(iii), 7508(a)(2)(iii), 7508(a)(3)(iii), or 7508(a)(4)(iii).
4Judges have the ability to reject this waiver, though in practice they are almost always accepted.
5Based on recent legislation, the SIP program is now managed by the Pennsylvania Department of Corrections.
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programs are conducted in the community, arguably a step “up” from probation
rather than a step “down” from incarceration.6 Additionally, SIP provides a unique
sole-focus on rehabilitation even in the incarceration phase of the sentence through
its use of therapeutic communities. In contrast, RIP programs generally do not incorp-
orate rehabilitative programming. Most sentences to restrictive intermediate punish-
ment are surveillance oriented (i.e. electronic monitoring, house arrest7), presumably
motivated by a desire to manage offender risk. Finally, SIP deserves special attention
due to the role of justice agents as gatekeepers to effective substance use treatment
programming. Sentences to RIP and probation, if they do not incorporate rehabilitative
requirements formally, do not preclude individuals from participating in the same sub-
stance use treatment opportunities in the community. In contrast, individuals who are
not sentenced to SIP lack the opportunity for participation in a therapeutic community
for the duration of their incarceration.8 In referring some individuals for evaluation
and not others, prosecutors thus serve a key gatekeeping function that warrants spe-
cial scrutiny.

Focal Concerns

The focal concerns perspective (Steffensmeier et al., 1998) emphasizes particular kinds
of substantively rational criteria at work in sentencing decisions (Kramer & Ulmer,
2009). This perspective contends that court actors are guided by three key concerns in
determining case outcomes (see reviews in Steffensmeier et al. (2017) and
Steffensmeier and Painter-Davis (2018)). Blameworthiness is associated with assess-
ments of a defendant’s moral culpability, while protection of the community entails
assessments of offenders’ dangerousness and risk of recidivating. Practical constraints
and consequences include concerns about the costs (e.g. available funding, prison cap-
acity, and treatment resources) and consequences (e.g. disruption of defendant’s ties
to children) of the decision. Racial and ethnic disparities may arise in sentencing if
black or Hispanic defendants, for example, are stereotyped as more blameworthy or as
more dangerous or risky for the community (Steffensmeier et al., 2017, 1998). The
focal concerns perspective, while initially intended to explain judicial sentencing dis-
cretion, has been usefully applied to prosecutorial discretion as well (Johnson, 2018;
Lynch, 2018; Shermer & Johnson, 2010; Spohn & Fornango, 2009; Ulmer et al., 2007).

A Fourth Concern: Salvageability
However, focal concerns as currently applied to sentencing are largely reflective of fac-
tors affecting the amount of punishment a defendant faces, especially in the form of
incarceration. Indeed, two of the three focal concerns are oriented toward sentencing
goals: proportionality in moral retribution (blameworthiness) and deterrence and

6This intention is further intimated by changes to sentencing options beginning on January 1, 2020: RIP sentencing
options are now as “probation with restrictive conditions.”
7Authors’ analysis of Pennsylvania Commission on Sentencing Annual Files.
8State Motivational Bootcamp programming also includes access to rehabilitative services, though previous studies
have failed to find that participants are successful at avoiding rearrest long term (Kempinen & Tinik, 2011). In
contrast, SIP participants have been consistently shown to recidivate at lower rates than matched controls (Milzcik
et al., 2020).
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incapacitation (protection of the community). Researchers usually consider the third
focal concern, practical considerations, in terms of constraints on incarceration (e.g.
correctional capacity/resources, caseload pressure, organizational and community con-
straints), or consequences of incarceration for defendants (such as unwarranted harm
or collateral consequences for families, or “ability to do time,” see Steffensmeier et al.,
1998). Yet, rehabilitation remains a guiding concern for some elements of the criminal
justice system, despite its perceived abandonment (Garland, 2001). The Pennsylvania
Guidelines, for example, explicitly require court actors to consider the “rehabilitative
needs of the offender” (Pennsylvania Commission on Sentencing, 2012, p. 200).
Offender needs and rehabilitation are also central to contemporary correctional
approaches, such as risk-needs-responsivity models (Andrews & Bonta, 2003) that
underly programs like SIP. Stemen et al. (2015) documented that court actors often
cited concerns that defendants were not “amenable to treatment” in choosing to cir-
cumvent mandatory sentences with treatment components. The salience of needs and
rehabilitation, especially in connection with intermediate punishments including SIP,
suggests a factor that has been seemingly missing in prior treatments of the focal con-
cerns perspective. Here, we refer to this factor as salvageability.

Rehabilitative considerations have been noted in other treatments of focal concerns
(Kramer & Ulmer, 2009; Steffensmeier et al., 1998) and in other accounts of sentencing
practices (e.g. Engen et al., 2003; Gainey et al., 2005; Ulmer 1997), but rehabilitation or sal-
vageability has never been conceptualized as a focal concern in its own right for adult
courts (but see Cochran & Mears, 2015; Stemen et al., 2015).9 There is demonstrated con-
fusion about whether salvageability is something distinct or merely implied by existing
concerns. A concern with offender needs and rehabilitation may be implied in protection
of the community, since considering offender risk factors and preventing recidivism could
include rehabilitation considerations (Carroll, 1978; Carroll & Payne, 1977).10 However, pro-
tection of the community would only be concerned with rehabilitation to the extent that
it prevents recidivism, while salvageability implies a concern for the offender per se.
Consideration of offender needs and rehabilitation could also potentially be inferred from
the concern for practical constraints and consequences, in that this could entail considera-
tions of collateral consequences of incarceration that make it difficult to remain crime-free
(Wheeler et al., 1988), the lower cost of alternatives to incarceration for the correctional
system, or compliance with policy initiatives to divert offenders from imprisonment (Clear
& Frost, 2014; Kramer & Ulmer, 2009). Again, however, these considerations are less about
the implications for individual offenders and more about managing system costs and
impacts in the abstract. Salvageability is also tied to assessments of culpability and blame-
worthiness; however, while the latter asks “Who, or what, is responsible for the defend-
ants’ criminal involvement,” salvageability asks “Is it possible to redress the root causes of
criminality for this defendant?”

9This differs substantially from the way in which juvenile court decisions have been framed; the explicit focus on
rehabilitation and assessments of suitability of programming are inherent to the goals of the juvenile system
(Slobogin, 1999).
10Wheeler et al. (1988), however, found most assessments of community protection to be more in line with
incapacitation concerns.
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While concern with salvageability and rehabilitation may be implied in these other
focal concerns, we argue that it is conceptually distinct from them. Indeed, works that
were somewhat precursors in Steffensmeier et al. (1998) articulation of the full focal
concerns framework included more of an emphasis on perceived rehabilitative poten-
tial, or what we call salvageability, as a more equal concern alongside community pro-
tection. Albonetti’s (1991) treatment of bounded rationality and judicial sentencing
attributions centered on predicting recidivism and gauging rehabilitative potential; she
specifically drew on Thompson (1967) in emphasizing that attempts to predict future
behavior are informed by trying to isolate the cause of the original observed behavior
(i.e. the offense being sentenced). Shaver (1975) categorizes these types of causal attri-
butions broadly, into dispositional and environmental causes; dispositional causes are
enduring characteristics of the individual while environmental causes are situational.
“Perceptual differences [in attributed causes]… may in turn lead to conclusions
regarding the possibility of the offenders’ rehabilitation potential, the threat posed to
society, and the type of criminal sanction imposed” (Hawkins, 1981, p. 208). In a study
of narrative accounts of juvenile probation officers, Bridges and Steen (1998) found
that attributions of dispositional causes for juvenile offending affect dispositional out-
comes above and beyond officers’ estimations of the risk that the juvenile was at risk
of reoffending. Juveniles whose delinquency was attributed to internal (dispositional)
causes received more serious sentences. Similarly, Steffensmeier et al. (1993, 1995)
explained gender and age disparities in sentencing in terms of perceptions of rehabili-
tative prospects as well as blameworthiness and perceived dangerousness and crimin-
ality. The curvilinear relationship found between age and sentencing is in fact much
more consistent with a salvageability than a “protection of the community” pattern.
Based on the age-crime curve, young adults should present as the most significant
risk for reoffending; yet, adults 18–20 and older adults received the most lenient sen-
tences. While more lenient sentences for older adults might reflect a recognition of
“aging out” of crime and reduced dangerousness, the more lenient sentences for
18–20 year olds are consistent with a concern for salvageability for these youngest
(adult) offenders.

Qualitative studies provide further support for the role of salvageability in process-
ing decisions. Ulmer and Kramer (1996) included rehabilitative potential as a key sub-
stantively rational sentencing consideration, and highlighted the use of factors such as
employment and seeking drug treatment to indicate such rehabilitative potential:
“[Public defender:] Right off the bat, it would be what the defendant has done on
their own to help themselves out. Get a job, put themselves in a drug or alcohol pro-
gram without being ordered, or do something voluntary like that. All of it centers
around the rehabilitation potential of the defendants” (p. 399, emphasis added).
Likewise, Kramer and Ulmer (1996, p. 98) described how extralegal factors could shape
guideline departure decisions: “These pieces of information may be used to stereotype
defendants; on the basis of these stereotypes… court actors may project behavioral
expectations about (1) whether the offender is likely to be a good or bad risk for
rehabilitation, (2) whether the offender is a potential danger to the community, or (3)
whether the offender is more or less blameworthy, and thus more or less deserving of
punishment” (our emphasis). Interviews with federal judges further suggest that
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judges consider leniency with first offenders who are seen as having a capacity to
learn and whose criminal behavior is more likely to be the result of situational factors
(Wheeler et al., 1988). Further, Nagel and Schulhofer (1992) found that federal prosecu-
tors sought to undercut long guidelines sentences for defendants who were “caught
up” in crimes – i.e. whose criminal involvement was assessed as environmentally
caused, rather than dispositional; one attorney justified a charge reduction stating “I
personally thought he could be saved” (1992, p. 535).

Most closely related to our study, Stemen et al. (2015) and Stemen and Rengifo
(2009) found that court actors circumvented eligibility requirements for a program in
Kansas for individuals who were seen as needing treatment, arguing that future work
should consider the role that “amenability to treatment” plays in actor decisions. We
agree that the focal concerns paradigm should be expanded to reflect rehabilitative
concerns, and amenability to treatment is a similar idea to our concept of salvageabil-
ity. However, we argue that salvageability is a more broadly applicable and appropri-
ate concept. First, amenability to treatment implies that treatment (rehabilitation) is
the default, and the task is to decide whether the defendant would be a good candi-
date for it – and whether treatment would be a good investment of resources. This
fits with the situation analyzed by Stemen et al. (2015), who focused on the decision
to avoid or follow a law aimed at mandating rehabilitation for certain offenders. Very
often, however, rehabilitation is presumed not to be applicable in a given sentencing
situation. Salvageability can take the form of actively diverting defendants from more
punitive or incarcerative options, as with the SIP sentences we analyze here. Second,
salvageability also implies avoiding punitive harm, and benefitting the offender, in a
way that the concept of amenability seems not to. As we argue, salvageability is
offender-focused, centering on identifying and addressing their correctional needs,
including (but not limited to) substance use.

Salvageability inherently requires a focus on the individual needs and characteristics
of the offender and necessitates consideration of non-legalistic factors in assessing
offenders’ risk, needs, and responsivity to treatment. Yet, the flexibility inherent in tai-
loring sentences to individual needs and case circumstances also permits the oppor-
tunity for bias and unwarranted disparity (Boerner & Lieb, 2001; Engen et al., 2003;
Savelsberg, 1992; Ulmer & Kramer, 1996; Walker, 1993). This is likely especially the case
if the goal is rehabilitation:

If rehabilitation is the primary objective, decision makers should pay more attention to
the unique characteristics of the defendant and may place relatively less emphasis on
offense-related criteria. Thus, sentencing alternatives are important not only because they
allow departures from guidelines, but also because they encourage consideration of
sentencing criteria that may make disparities … . even more likely (Engen et al., 2003,
p. 109).

Decisions to use intermediate punishments rely heavily on individualized assess-
ments of rehabilitative capacity, which extends sentencing considerations to extra-
legal characteristics such as socioeconomic status, employment history, and available
social support (Engen et al., 2003; Kramer & Ulmer, 2009; see also Wheeler et al., 1988,
p. 107). For example, CIP and SIP in the Pennsylvania sentencing guidelines require
“individualized sentencing” (Pennsylvania Commission on Sentencing, 2012, p. 199)
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and provide the flexibility for court actors to “craft sentences to the particular needs
of the offender and the interests of justice” (2012, p. 183). Status and stability factors
can be considered, such as “educational achievement, current employment and
employment history, and residential stability” (Pennsylvania Commission on
Sentencing, 2012, p. 116). Thus, salvageability inherently necessitates consideration of
individuals’ social characteristics, biography, and perceived needs, and therefore entails
particular risks of extralegal disparity.11

These considerations may disadvantage racial minorities and to a lesser extent,
males (Engen et al., 2003; Gainey et al., 2005; Johnson & DiPietro, 2012). Research sug-
gests that court actors often view black and Latino offenders as having internal defi-
cits, such as being prone to violence, threatening, and criminal in their lifestyles.
(Albonetti, 1991; Bridges & Steen, 1998; Steffensmeier et al., 1998). These stereotypes
may heighten attributions of racial minorities as blameworthy and risks to the commu-
nity, and negatively shape assessments of rehabilitative capacity (Quinsey & Cyr, 1986;
Shaver, 1975). In a study of presentencing investigations, Daly (1994) found that young
black men were more often characterized as having dispositional causes of criminal
involvement, committed to street life, and “least likely seen as reformable” (1994, p.
263). Johnson and DiPietro (2012) found that black offenders were not only less likely
to be diverted from prison and given an intermediate sentence but also more likely to
be given a sentence of traditional community supervision; the authors suggest that
judges may not see black offenders as “suitable” for rehabilitative programs (Gainey
et al., 2005; Nicosia et al., 2013).

By contrast, the criminal behavior of whites may be neutralized as driven more by
external conditions, and thus, they may be viewed as more sympathetic, salvageable,
and amenable to rehabilitation (Spohn & Brennan, 2011). Women may also be more
likely to receive rehabilitative sentences because their crimes are more likely to be
viewed as due to external causes (e.g. drugs, medical problems, or victimization) that
can be remedied and because of the perception that they have stronger ties to con-
ventional institutions and are thus better candidates for rehabilitation (Cano & Spohn,
2012; Simpson et al., 2008).

Court actors may also infer salvageability from other information available to them
at the time of sentencing. That is to say, court actors will look for contextual indicators
as to whether law-breaking is related to the persistent character of the individual or a
more mutable (environmental) cause (Hawkins, 1981). Assessments of the latter imply
that the individual is “salvageable.” In the case of referring an individual for SIP – a
substance use treatment program – these determinations may be informed by the
extent of an individual’s prior involvement with substance use. A prior history of sub-
stance use offenses not only implies longer term use but may suggest to court actors
that this is intransigent behavior that has not ceased despite previous justice interven-
tion. 12 Those with prior histories of substance use offenses, then, might be seen as

11A related concern is the defendant’s willingness to participate; racial minorities have expressed a lower preference
for non-incarcerative sentences relative to whites, in part because of the indeterminate nature of such sentences
(Wood and May, 2003).
12While individual actors in the system may espouse different beliefs, the criminal justice system largely assumes
that drug use is the consequence of choice, in that substance use is subject to rational decision-making and the
principles of deterrence apply.
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less salvageable, their behavior more intractable. In contrast, individuals without prior
substance-related convictions may appear as a better bet for “a second chance” to
successfully treat their substance use (Stemen et al., 2015).

The Present Study

Prosecutors have historically served as key gatekeepers to accessing rehabilitative pro-
gramming in Pennsylvania, whether it be for SIP or CIP. To the extent that such status
and stability factors inform decisions about SIP, and are linked to race/ethnicity, deci-
sions about salvageability entailed in prosecutors’ decisions to refer offenders to SIP
could exhibit racial disparity. We focus herein on the decision to refer an offender for
evaluation for SIP placement regardless of the outcome of that evaluation. We expect
that “salvageable” defendants will be more likely seen as good candidates for rehabili-
tative alternative sentences. Based on prior work on attributions (e.g. Albonetti, 1991;
Bridges & Steen, 1998), we expect that the behavior of black offenders and male
offenders, will be more likely attributed to dispositional (internal) causes, resulting in
these offenders being less often referred for evaluation. The concept of salvageability
also suggests that individuals who have prior criminal histories of substance-related
offenses will be less likely to be referred for treatment as it suggests an immutable
problem, rather than a new behavior.

Yet, because we rely on indirect measures of salvageability, there is the possibility
that a significant coefficient reflects other considerations of prosecutors; i.e. what we
interpret as perceptions of less “salvageability” might also be inferred as support for
increased blameworthiness or risk to the community. To distinguish salvageability
from other concerns, we leverage the fact that fewer than half of all cases referred for
evaluation for SIP are “in-range.” We thus have two populations with distinct presump-
tive sentences that are referred to SIP. First, an “in-range” population for whom the
presumptive sentence is incarceration in a state facility (two years or more) – for this
group, SIP represents a more “lenient” outcome (i.e. less than two years of incarcer-
ation in addition to treatment). For the second group, the presumptive sentence is
shorter than two years to be served in county facilities or potentially not incarcerated
at all; in these “out-of-range referrals,” SIP (while rehabilitative in nature) can also be
seen as a “harsher” (more restrictive) sentence relative to what the guidelines suggest
– i.e. an upward departure.13 This allows us to test competing hypotheses: one set
associated with traditional focal concerns as related to more punitive outcomes and a
second set that would reflect the consideration of offender salvageability regardless of
the relative punitiveness of the outcome. Specifically, if traditional focal concerns of
blameworthiness and risk are the driving considerations behind SIP referrals for evalu-
ation, we would expect that offenders who are black and male will be perceived as
more blameworthy and more significant risks to the community and thus less likely to
be given “lenient” SIP in-range referral but more likely to be referred to SIP from levels
where the presumptive sentence does not involve state incarceration (i.e. where SIP is
an upward departure). However, if salvageability is distinct from other focal concerns

13There are such few cases that receive downward departures to SIP that we limit our departure models to
departures upward.
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and the primary determinant of SIP referrals, we should observe the same pattern of
reduced referrals to SIP for black and male offenders regardless of whether SIP is an
in- or out- of range sentence. In contrast, prior drug and alcohol offenses should
reduce the likelihood of referrals to SIP for in-range offenses and increase the likeli-
hood of out-of-range referrals under a traditional focal concerns perspective, net of
total prior record. The competing hypotheses suggested by salvageability versus trad-
itional concerns of blameworthiness and protection of the community are summarized
in Figure 1.

Data and Method

Our primary sample is comprised of case-level sentencing records for individuals con-
victed in a Court of Common Pleas between January 1, 2016 and December 31, 2017
(n¼ 115,069). We linked this sentencing data to Pennsylvania Department of
Correction records of individuals evaluated for SIP.14 Of the 115,069 individual cases,
PADOC data indicated that 533 were referred for evaluation for SIP. Because individu-
als are frequently referred for evaluation despite not meeting statutory eligibility, we
do not limit our sample based on these criteria. However, most of the individuals in
our sample were eligible to receive SIP according to statutory criteria (n¼ 113,397);
models using only this subset of offenders are substantively similar and available in
the Online Appendix (Table A2).

Variables
For both within- and out-of-range analysis, our outcome of interest is a binary variable
coded 1 if the individual was referred for evaluation for SIP as indicated by a match to
the Pennsylvania Department of Corrections evaluation records. We consider several
social statuses as potentially associated with salvageability (i.e. referral), including bin-
ary indicators for sex (female as reference) and race (black; white as reference15). In
two models, we consider the joint characteristics of race and sex using a series of
dyadic binary variables, where white male is the reference category. Prior records of

Figure 1. Expected relationships between variables according to salvageability, blameworthiness,
and protection of the community concerns; by SIP relationship to the guidelines.

14These data were provided by PADOC to PCS as part of the biannual evaluation of SIP.
15Hispanics and individuals of other race are excluded from the multivariate models due to concerns of
statistical power.
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drug and alcohol convictions are indicated through two binary variables indicating at
least one prior felony drug or driving under the influence conviction.

We also control for several other variables that may be relevant to SIP referrals
including the age of the defendant (continuous). We include the prior record score
(PRS) category the defendant received according to the Pennsylvania sentencing
guidelines; PRS is calculated for each defendant prior to sentencing and forms the
horizontal axis of the sentencing grid. We collapse prior PRS into three categories,
(PRS ¼ 0-1, PRS ¼ 2-4, PRS ¼ 5 or higher) to reflect the degree of criminal involve-
ment.16 Individuals with a PRS less than two have not been convicted of a major fel-
ony but may have convicted several minor misdemeanors. Those with a PRS of two
may have committed one major felony or multiple major misdemeanors. Those with a
PRS of three or higher have either extensive criminal histories or have committed one
or more of the most serious felony offenses. We include a binary measure of dispos-
ition (trial ¼ 1; plea as reference) given that the trial penalty may extend to sentenc-
ing alternatives.17 We control for offense severity using the recommended guidelines
minimum sentence (in months). Finally, we also control for the offense type of the
most serious offense of conviction (property, driving under the influence, drug posses-
sion or trafficking, or other; violent as reference).

Analytic Strategy
Our primary variable is dichotomous: whether or not an individual was evaluated by
PADOC for admission into the SIP program. Prior research has suggested that there
are substantial differences in chief district attorneys’ willingness to commit offenders
to SIP (Bostwick et al., 2020); we thus employ logistic regression with fixed effects for
the county of sentencing. Because we do not have direct measures of prosecutor per-
ceptions of salvageability or other focal concerns, it is possible that outcomes that we
might interpret as consistent with an assessment of salvageability (referrals) were in
fact influenced by other focal concerns. Thus, to support our contention that a fourth
global concern – salvageability – is also an organizing paradigm under which actors
make decisions about cases, it is necessary to identify circumstances or populations
for which salvageability and other focal concerns (i.e. blameworthiness, protection of
the community) would produce different patterns of outcomes.

Focusing on the decision to refer individuals for SIP evaluation offers a strategic
window into such a process. Some of the referrals for evaluation are “in-range” senten-
ces, for which SIP is a recommended sentence that offers shorter incarceration terms
in exchange for treatment; in these cases, salvageability may be indistinguishable from
other focal concerns without perceptual measures (see Figure 1). Many referrals, how-
ever, occur for individuals who would ordinarily not receive a state incarcerative sen-
tence, meaning that SIP, while providing treatment, is also a more serious punishment
outcome. For these cases, salvageability would suggest Black and male defendants
should be less likely to be referred for evaluation, while blameworthiness and commu-
nity protection concerns would suggest an increased likelihood of this harsher penalty.

16Preliminary models included each PRS category separately and suggested that there may be threshold effects.
Additional analysis found the results to be robust to cut point selection.
17Other dispositions were rare and were excluded.
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Referrals to SIP, then, are not the only evidence of nor manifestation of salvageability.
Rather, the pattern of referrals to SIP allows us to infer whether salvageability exists
alongside other identified focal concerns in sentencing and prosecution decisions,
based on expected patterns of deviation.

Accordingly, we analyze our sample in two groups, defined on guidelines “level.”
Pennsylvania’s sentencing matrix has five “zones of discretion” (Gainey et al., 2005;
Johnson, 2003) which vary in their recommendations of appropriate punishment. Level
1 is the least punitive zone (restorative sanctions are suggested) and Level 5 is the
most punitive (state incarceration). Sentences to SIP generally occur in Level 4; thus,
models for within-range referrals include all eligible offenders in Level 4 and out-of-
range referrals (upward departures) include all eligible offenders in Levels 1-3. In each
case, we present models with main effects of race and gender followed by models
with race-gender dyads.

Results

Table 1 displays the sample summary statistics. The sample is predominantly male
(74%), and white (75%). Twenty-four percent of the sample is black, with an extremely
small number of Hispanic and non-white/non-black individuals. As a result, we discuss
only comparisons between Black and White offenders for the remainder of this manu-
script. Trials are rare, occurring in approximately 1% of the sample. Most offenders
have low prior record scores (0-1); only 16% of the sample has a prior record score in
the highest levels. However, 13% of the sample has a prior drug charge and 8% have
a prior DUI charge. Consistent with prior research, there is significant variation in SIP
referral practices by place; twenty-three counties are not included in the analyses
because they did not refer any eligible individuals for evaluation between 2016-2017.
The remaining 44 counties referred only 538 individuals for evaluation for the SIP pro-
gram, less than 0.5% cases sentenced in 2016-2017.18 Even within Level 4 of the
guidelines, in which SIP is a guidelines compliant sentence, the rate of referral is only
2%. Rates also vary substantially across counties, ranging from 0.05% in one midsize
county to 5.4% in a relatively small county (see Online Appendix Table A1).

Results of the fixed effect logistic models for both within- and out-of-range referrals
for evaluation are presented in Table 2. We report average marginal effects (AMEs) in
addition to traditional odds ratios, as recommended by Mood (2010) and others;
unlike odds ratios, for binary variables AMEs can be interpreted as the average change
in the absolute probability of being referred given the presence of that characteristic.
Models 1 and 2 are within-range referrals while Models 3-4 capture the process of
out-of-range referrals. Consistent with the notion of salvageability, in Model 1 the
probability of being referred is 0.07 lower for men relative to women among individu-
als for whom SIP would be a guideline conforming sentence. The probability of being
referred for evaluation for Black individuals is 0.13 less than compared to whites; this
effect seems driven by black men, whose probability of being referred is 0.10 lower
than white men; there were no significant differences in the probability of being

18Given the rarity of SIP referral, it is worthwhile to consider a penalized likelihood model suggested by Firth (1993)
. Results are substantively similar to those presented here (see Online Appendix Table A3).
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referred between black women and white men, or white women and black women.
Contrary to expectations, when SIP is an in-range sentence, prior convictions for sub-
stance-related offenses do not reduce the likelihood of being referred for evaluation.
This may be because prior substance-related offenses signal that an individual’s crim-
inality is intertwined with addiction, and that if the addiction is treated, the individual
will desist from crime.

When SIP is an above-range sentence, men are no more or less likely to be referred
for an SIP evaluation. However, the probability of being referred for evaluation is 0.23
lower for black offenders. This is strongly consistent with the idea that nonwhite
offenders will be less likely to be referred to SIP, regardless of whether SIP is an above-
or within-range sentence (see Figure 1). In Model 4, which incorporates race-sex dyad
indicators, the effect is observed for both black men (AME=-0.28) and black women
(AME=-0.34) relative to white men. The effect of race is significantly larger for individuals
who would require an upward departure to SIP compared to those for whom SIP is in
range.19 Prior drug convictions did not influence referrals to SIP in out-of-range

Table 1. Descriptive Statistics.

Variable Mean Std. Dev. Rate of Referral

Referred <0.01 – –
Within Range 0.02 – –
Below Range <0.01 – –

Sex
Male 0.73 – 0.36% p<.005
Female 0.27 – 0.50%

Race
White 0.75 – 0.55% p<.001
Black 0.25 - 0.19%
Hispanic <0.01 – –
Other Race <0.01 – –

Age 34.73 11.31 –
Offense Type (Most Serious Sentence)

Violent 0.01 – 1.28% p<.001
DUI 0.30 – 0.42%
Drug Offense 0.27 – 0.56%
Property 0.25 – 0.41%
Other 0.16 – 0.41%

Disposition
Trial 0.01 – 0.46% NS
Plea 0.99 0.56%

Prior Record Score
0-1 0.61 – 0.26% p<.001
2-4 0.23 – 0.67%
5 or higher 0.16 – 0.95%

Prior Drug Charge
Yes 0.13 – 0.77% p<.001
No 0.87 – 0.42%

Prior DUI Charge
Yes 0.08 – 1.18% p<.001
No 0.92 – 0.40%

Minimum Incarceration Sentence 2.40 4.92 –

N¼ 115,069.
Note: Differences in referral rates assessed using X2 test of independence.

19This was tested according to Paternoster et al. (1998). This test assumes the covariance of these marginal effects is
0. Mize et al. (2019) suggest this may be appropriate when using mutually exclusive samples, as in this case.
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sentences, though individuals with prior DUI convictions were more likely to be referred
for evaluation (AME ¼ 0.06). It may be that prior DUI convictions signal to prosecutors
that an offender suffers from persistent alcohol dependency, and could therefore benefit
from SIP treatment even though this would entail a more substantial sentence than
called for by the guidelines. In fact, the greater likelihood of out-of-range referral for
those with prior DUI convictions makes particular sense when viewed through the
lenses of salvageability, rather than blameworthiness or community protection.

Offenders whose most serious sentencing offense was not violent in nature were
more likely to be referred for evaluation when SIP was an in-range sentence, but were
more likely to be referred to SIP than other offense types when SIP was out-of-range
(despite statutory limitations).20 Below-range referrals were more likely when offenders
faced longer sentences, consistent with the notion that prosecutors are more willing
to consider an above-range sentence when offenders face more serious sentences in a

Table 2. Logistic regressions predicting referral for SIP evaluation; fixed effects for county.

In Range

Model 1 Model 2

AME OR SE AME OR SE

Sex
Malea �0.07 0.61 0.13 � – – –
[Female]

Race/Ethnicity
Blacka �0.13 0.41 0.08 ��� – – –
[White]
White Femalea – – – 0.04 1.49 0.34 �
Black Malea – – – �0.10 0.38 0.08 ���
Black Femalea – – – 0.01 1.08 0.52
[White Male]

Prior Substance Convictions
Prior Drug Chargea 0.00 1.22 0.20 0.02 1.22 0.20
[No Prior Drug Charges]
Prior DUI Chargea 0.05 1.32 0.30 0.03 1.32 0.30
[No Prior DUI Charges]

Age 0.00 1.01 0.01 0.00 1.01 0.01
Offense Type (Most Serious Sentence)

Property 0.14 2.09 1.30 0.12 2.11 1.31
Drug Offense 0.21 3.29 1.99 � 0.17 3.36 2.03 �
DUI 0.24 4.19 2.73 � 0.19 4.26 2.77 �
Other 0.20 3.13 1.98 0.17 3.18 2.01
[Violent]

Disposition
Trial �0.21 0.23 0.24 �0.16 0.24 0.24
[Plea]

Prior Record
2-4 0.13 2.31 1.44 0.09 2.26 1.41
5 or higher 0.07 1.55 0.99 0.05 1.52 0.96
[0-1]

Minimum Sentence (mo.) 0.00 1.03 0.02 � 0.00 1.03 0.02 �

Total N / N Referred (Model 1,2) ¼ 8,555/ 186 ; N (Model 3, 4) ¼ 106,214 / 347.
AME¼Average Marginal Effect; OR¼Odds Ratio; SE¼ Standard Error.
a One-tailed hypothesis.� p < .05; ��p < .01; ���p < .005.

20Supplemental analysis revealed that more than half of those violent offenses were misdemeanors or Felony
3 offenses.
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lower level. Age was only statistically significantly related to out-of-range referrals,
though the average marginal effects are small (i.e. less than 0.01).21

Discussion & Conclusion

The use of alternative sanctions has grown considerably over the last several decades
(Frase, 2013). However, research on which offenders receive which alternative

Table 2 (Continued). Logistic regressions predicting referral for SIP evaluation; fixed effects
for county.

Out of Range

Model 3 Model 4

AME OR SE AME OR SE

Sex
Malea 0.02 1.13 0.15 – – –
[Female]

Race/Ethnicity
Blacka �0.23 0.16 0.04 ��� – – –
[White]
White Femalea – – – �0.02 0.89 0.12
Black Malea – – – �0.28 0.16 0.05 ���
Black Femalea – – – �0.34 0.11 0.08 ���
[White Male]

Prior Substance Convictions
Prior Drug Chargea �0.02 0.90 0.19 �0.02 0.90 0.19
[No Prior Drug Charges]
Prior DUI Chargea 0.06 1.46 0.24 � 0.06 1.46 0.24 �
[No Prior DUI Charges]

Age 0.00 0.99 0.01 � 0.00 0.99 0.01 �
Offense Type (Most Serious Sentence)

Property �0.14 0.49 0.14 � �0.14 0.49 0.14 �
Drug Offense �0.15 0.47 0.13 �� �0.14 0.47 0.13 ��
DUI �0.21 0.31 0.09 ��� �0.20 0.31 0.09 ���
Other �0.19 0.35 0.11 ��� �0.19 0.35 0.11 ���
[Violent]

Disposition
Trial 0.11 1.98 0.85 0.11 1.98 0.85
[Plea]

Prior Record
2-4 0.05 1.34 0.18 � 0.05 1.34 0.18 �
5 or higher 0.02 1.14 0.22 0.02 1.14 0.22
[0-1]

Minimum Sentence (mo.) 0.04 1.31 0.02 ��� 0.04 1.31 0.02 ���

Total N / N Referred (Model 1,2) ¼ 8,555/ 186 ; N (Model 3, 4) ¼ 106,214 / 347.
AME¼Average Marginal Effect; OR¼Odds Ratio; SE¼ Standard Error.
a One-tailed hypothesis.� p < .05; ��p < .01; ���p < .005.

21For individuals in Models 3 and 4 (who make up the bulk of our total sample), SIP would be an upward
departure. It is possible that our results reflect a reluctance to impose serious incarcerative sentences for this group.
Online Appendix Figure 1 shows the frequency of outcomes for those who were not sentenced to SIP in the below-
range sample – nearly one-third of this group is sentenced to a term of incarceration. To more fully consider
whether our findings may be the result of a disinclination to incarcerate low-level minority offenders, we ran a fixed
effects regression predicting the likelihood of receiving any incarceration, using the same controls as in Models 1
and 3. Results (see Online Appendix A4) suggested that black offenders in levels 1–3 were more likely to receive
incarceration sentences relative to whites. This suggests that our results from Models 1 to 4 are not the result of a
decreased preference for incarceration for these groups but a disinclination toward referring these individuals to
treatment programs.
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sanctions has lagged in comparison to research on other sentencing outcomes (Mears,
1998; Ulmer, 2012). Further, alternative sanctions inherently encourage individualized
assessments of suitability and rehabilitative capacity that will likely be informed by
extralegal characteristics of defendants – such as socioeconomic status, employment
history, and available social support – often to the detriment of minority individuals
(Engen et al., 2003; Gainey et al., 2005; Ulmer & Kramer, 1996). In this study, we
explored prosecutor decisions to refer individuals to be evaluated for entrance to a
rehabilitative state drug treatment program in Pennsylvania (SIP) for individuals sen-
tenced in 2016 and 2017. In doing so, we argued that court actors would be influ-
enced not only by focal concerns of blameworthiness, protection of the community,
and practical consequences, but also by assessments of a defendant’s salvageability.

Our models found that black defendants were consistently and significantly less
likely to be referred for evaluation relative to similarly situated whites. Importantly,
this finding characterized both individuals whose most serious sentence was eligible
for a sentence to SIP according to the sentencing guidelines as well as individuals for
whom SIP would have represented a more serious (i.e. restrictive) punishment than a
guidelines-conforming sentence. The latter stands in stark contrast to research that
generally finds minorities are at greater risk of receiving harsher penalties – especially
departures – relative to whites (Spohn, 2015). This apparent discrepancy highlights the
importance of salvageability as a key concern of court decision-making. Alternative
sentencing, especially alternative sentencing that is designed to rehabilitate the
offender likely causes prosecutors to think not only about defendants’ future risk of
criminal involvement but also about the root causes of defendants’ criminal behavior
and to attribute those causes as either internal or external to the individual – i.e. salva-
geability (Johnson & DiPietro, 2012).

These processes can prevent minorities from having equal access to rehabilitative
programming in the criminal justice system and, conversely, expose them to more
punitive sentences. This is especially consequential for cases in which rehabilitative
programming is an alternative to incarceration. While SIP includes a period of incarcer-
ation, at least four months of the minimum seven-month state prison term is served
in a therapeutic community. This is a substantial reduction in prison exposure com-
pared to in-range purely incarcerative sentences of two-years or more. The access to
funded intensive substance use treatment through SIP is also a significant advantage
over the general lack of evidence-based treatment of sufficient length for individuals
under community supervision (Taxman et al., 2007). Untreated substance use also puts
individuals at increased risk of failure while under supervision (Stevens-Martin
et al., 2014).

This study has certain limitations. As with most research on sentencing, we lack dir-
ect perceptual measures of the cognitive processes we presume to drive decision-mak-
ing (Lynch, 2019). Previous qualitative studies suggest that rehabilitation is at least
one consideration that affects sentencing outcomes (Kramer & Ulmer, 1996; Ulmer &
Kramer, 1996), however, and future research should seek qualitative insight to further
explore the role of salvageability and other focal concerns. Additionally, we were
unable to control for latent differences in suitability of individuals for SIP beyond
statutory restrictions. It could be that black individuals are less likely to present the
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requisite substance use necessary for SIP involvement. However, research suggests
that the rates of substance use among justice-involved adults is similar for whites and
Blacks (Mumola & Bonczar, 1998), or possibly higher for Blacks (Office of National Drug
Control Policy, 2014). We also are not able to account for defendant willingness to
participate in SIP. However, this problem may be mitigated by our focus on referrals
for assessment, rather than actual sentences to SIP or participation in SIP. Still, it is
possible that black defendants are less likely to consider SIP sentences and refuse
referrals at a different rate than whites. Offenders who are black are less likely to pre-
fer intermediate sanctions than are white offenders, potentially because they view the
monitoring and restrictions of these programs to present outsized risks (May & Wood,
2005). SIP does have a high rate of failures (26%) and program requirements fre-
quently extend beyond the minimum two years (Bostwick et al., 2020; Bucklen et al.,
2017). However, most incarceration sentences in Pennsylvania are indeterminate; indi-
viduals will face uncertainty in their sentences regardless of the outcome. We also ran
our primary models predicting participation in SIP (i.e. an ordered SIP sentence), and
found similar results. Finally, we lack measures of socioeconomic status, social support,
and employment history that may be correlated with race and partially or completely
account for the observed differences by race; these omissions are common in sentenc-
ing studies, meaning that our results are relatively comparable with other studies.
Further, even if these variables were to account for the entirety of the observed racial
differences found in this study, they remain extralegal considerations that would pro-
duce racially disparate outcomes. Our predictions are in part based on this expected
mediation (see p. 7).

While we elected to use a modeling strategy that differenced away variability in
county referral practices overall, it must be emphasized that SIP is not equally
employed across counties (see Online Appendix Table A1). A recent evaluation found
that rates of referral varied substantially both between- and within-county over time
(Bostwick et al., 2020), which may reflect changes in internal office policies. A number
of more progressive prosecutors have been elected across the country, such as Larry
Krasner in Philadelphia. These prosecutors have been critical of mass incarceration and
proponents of many criminal justice reforms. However, such developments would
seem to heighten the importance of attention to both SIP and a concern with salvage-
ability. First, the election of reform-minded prosecutors in some counties and not
others will likely increase the variation between counties in use of SIP and other treat-
ment-oriented sentencing options. Second, if reform-minded prosecutors seek to use
SIP and other rehabilitative alternatives, considerations of salvageability will be all the
more prominent in sanctioning decisions, with all the attendant risks of disparity.

Findings regarding prosecutors’ SIP referrals suggest that their decisions are framed
by factors beyond blameworthiness, community protection, and practical considera-
tions. SIP entails selecting those who should have access to extensive and in-depth
rehabilitative programming, and it inherently involves considering not only crime risk
but offender needs, amenability to and potential for successful treatment, social
resources and support: in a word, salvageability. However, there are myriad decisions
in criminal justice processing that may also be affected by considerations of
defendants’ potential for reform: pre- or post-charge diversions, charge reductions,
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non-custodial plea offers, even incarceration. While salvageability is certainly applicable
to the consideration of treatment-oriented punishment, assessments of salvageability
likely also inform other decisions that otherwise protect individuals from (or expose
them to) harsh punishments. For example, prosecutorial decisions to use pre-charge
and pre-conviction diversion programs are likely influenced by assessments that the
individual can be “saved” (Nagel & Schulhofer, 1992). In contrast, negative assessments
may result in individuals being sent to prison even when the presumptive punishment
is rehabilitative. In such cases, it is not necessarily that the defendant is seen as posing
a greater risk to society or more blameworthy so much as that they have been deter-
mined (by the judge or other actor) to be a poor candidate for a particular treatment-
oriented option (Stemen et al., 2015).

As Lynch (2019) recently noted, much of sentencing research lacks direct indicators
of theorized processes. While this study is no exception to that end, the findings
herein should prompt scholars to consider the extent to which our reliance on the
concepts of blameworthiness, protection of the community, and practical constraints
have become rote. Ongoing changes to sentencing guidelines, alternative sentences,
and the movement against mass incarceration may have changed the ways in which
cases are processed. To that end, we suggest future work explore the extent to which
salvageability is a consideration in other prosecution and sentencing outcomes, and to
what extent. As states begin to unwind mass incarceration and seek treatment-
oriented alternatives, the notion of salvageability might loom larger in importance in
decisions from pre-conviction rehabilitative diversion (see Kohler-Hausmann, 2018), to
sentencing, to probation and parole. Notions of salvageability may be more central to
contemporary sentencing than prior statements of the focal concerns perspective
have supposed. Attention to salvageability as a sanctioning aim may make otherwise
puzzling patterns of disparity more intelligible, just as our analysis here used salvage-
ability to illuminate patterns in who gets SIP and under what circumstances.

Our study supports the proposition that salvageability, while perhaps partially implicit
in focal concerns such as protection of the community and practical consequences,
should be treated as a distinct focal concern of sentencing in its own right. Earlier works
in the focal concerns perspective’s development included more of an emphasis on per-
ceived rehabilitative potential as a more equal concern alongside community protection
and blameworthiness. We return to this emphasis and suggest the inclusion of a focus on
salvageability as a major substantively rational sentencing orientation (see also Painter-
Davis & Ulmer, 2020; Stemen et al., 2015). Salvageability inherently entails assessments of
individual defendants’ suitability and rehabilitative potential, which is in turn connected to
a variety of defendant characteristics and life circumstances. Salvageability therefore
presents heightened risks of extralegal disparity via pathways that may be distinct from
blameworthiness, community protection, or practical considerations. These unique dispar-
ity risks suggest the value of attending to salvageability as an important sentencing con-
cern alongside blameworthiness, community protection, and practical considerations.
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